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Where the grounds for disqualification are disputed, the facts constituting the disqualification must be judicially 
established by proper procedure, generally a hearing on the merits. 


Under some statutes, the filing of a legally sufficient affidavit is not conclusive of the judge's disqualification, | and 
disqualification may be made an issue to be determined on the evidence adduced by the parties.” Where the grounds for 
disqualification are disputed, the facts constituting the disqualification must be judicially established by proper procedure.” This 
may consist of a hearing on the merits;“ however, there is authority that such a hearing is not required” or contemplated,° or 
is discretionary with the court,’ and in any event, a hearing on a recusal motion is not required to be an evidentiary hearing,® 


particularly where all the evidence is already before the court.” 


The motion may be heard on testimony of witnesses or on affidavits, or both, 10 and the opposing party has a right to be heard on 
a motion to recuse.!! A judge whose integrity, probity, and candor is questioned in a motion to disqualify has a duty to defend 


the conduct of the court in which the judge is presiding. 12 Where a hearing to determine the merits of a petition for substitution 
of judge is improperly withheld, the allegations of the petition as to the prejudice of the judge and the time when knowledge 


came to the party must be taken as true. 13 Tf the original affidavit is insufficient, the judge may ignore it or strike it from the 
files.'4 Where the facts alleged to disqualify a judge are unchallenged or admitted, the question of disqualification is one of 


law, and no hearing is required. 15 
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If a judge is objected to because of relationship to a party, and also because of interest, the question of interest should be 
determined first.'° It has been held that pending determination of the judge's qualification, the judge has no authority to act in 
the case, 17 and if the judge erroneously refuses to entertain a motion to disqualify, all further proceedings before the judge are 
nugatory. 18 On the other hand, it has been said that the mere filing of a motion for substitution of a judge for cause does not affect 


the trial court's power or authority, 19 and the court's ruling on such motion, even if erroneous, is not a jurisdictional defect.” 


The manner of service of an order referring a motion to recuse is of no importance where the judge to whom it is referred acts 
on the order.”! Where the statute makes no provision for formal procedure, notice to the parties of the time and place when the 


judge designated will hear and determine the regular judge's qualification is not necessary. 


CUMULATIVE SUPPLEMENT 
Cases: 


Defendant failed to rebut presumption that judge was unbiased and unprejudiced in denying his three sentence-modification 
petitions and motion to correct errors relating to his 50-year sentence for dealing and conspiracy to commit dealing in cocaine; 
defendant provided absolutely no evidence to support bias claim. Vazquez v. State, 37 N.E.3d 962 (Ind. Ct. App. 2015). 


[END OF SUPPLEMENT] 
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Since the court held a hearing on defendant's motion for substitution of the judge for cause, proceedings 
subsequent to the court's ruling were not void even if the ruling itself was erroneous. 


Ill—People v. Robinson, 18 Hl. App. 3d 804, 310 N.E.2d 652 (1st Dist. 1974). 
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